
"//7 the case of one it^o will not spea/< the nun7 against his urn/. The greatest

happi'ness 1/7 sri examiner is to extort from bin7 what he does o0i' tvish to say

and this cal}!70t be done other^vise tha!7 by questId?s Minion seem wide of the

inaneri;7 i?aid: toI' to these he 14,111 give SUG/i 617swers as he 11nnks tv^^I not hurt

his party and {bel; lion? varr'ous paintuiars untieh he may confess he will be

rec!uced to 1/7e Ihability of denying what he does not wish to acknowledge . . . "

Quintiliian (42AD - i t 8) institutes of Oratory

GROSS"E:XA;V;!!*ARQ!\;

introduction

It has been said that it would be extremeiv foolish to orete!*d that I, awyers

excite nothing but respeet and admiration 'from the pub!ie

Some occupations set out to please everyone whereas unless the Lawyer is

extremely naive tie does not. in every quarrel there are at least two sides and

in every adjudication there ean only be but one SUGeessful party.

The art of Gross-examination particularly in difficult cases is not for the faint

hearted but it is important to remember that the English style of justice

miterlied here has permitted the jight of a person to be represented in the

Courts and the role of tie advocate to represent him ill certain foilris has

been recognised since at least I 200AD.

;~hat right has not bee;\ unive!'sally 9:30:0ved of and has been met with a

to!dial ciisiii;e nor a psi'cartaoe of laymen and newspapers ever slits

I\s DU Caw} GPiries in the Art of the Advocate it should tie Ferne:17bs, ed that in

the Peasants Re*/ok of 1361 IRQ!'a ,it!dge*, anti La\\!vei's \, lei9 killed titan an

other single class of person. Be that as it may. you should take pride in your

occupation it it a\/ing pro^^ed itsGII over countless centuries to be a noble

profession \*Attout which linert\/ would be unknown.



V\/bite settlement commenced in ite\v South wales in January I 788.

However. it was not until t 839 that criminal trials as \,\, e understand them

today \,!ere enacted in New South wales

From the 3I October I539 aji jury trials in New South JIS!es were heard by a

Girliai\ jury of twelve and this applied to aji Cou!ts

Cross-examination from that date is recogi, ;sable as being almost identical to

lite provisions applying to cross-examination today

9t!i, gets

.', .' I I

; ,!'o35-examination is the process where, y noti seek:

a To I. est tile \, eracity and accui'acy of the evidence in ehief: anti

b To eiicit from that witness any relevant facts, which may be favourable to

you and your case.

it is then plain mai it is of *are mount 1:11p, fiance to es:abiist! iai advance of

commencenient o1 Your cross-exantinatio!\ to ;;no\\, where you want to CIO -

vide - it. is "better to t;17dersta;XI a little than to Inbi!rideistai7d a jot - Anato/e

1'13:7ce If 344~1924i "

I*;c; useful crossexa!rimstioi\ \A, ill be achieved without thorough preparation.

That does ii*t just mean tie reading of the Brief but takes i;\ any r*javaiit and

related Tai. *:;31 avaiia*Is, sub*, sriae, material confe!'a*ce notes,

statements slid ;totes taken with potential Mittsesses One is not to know

*vs;'y person s level of ex. e!'Ience at this talk jest toda\/ and it frill be self

evide;It diet sone of what I have to 33. , mew weii be trite Howeve*' having

5:31d that there is jin substitute for prepe;'silo;:, the 133.1nc of sub, Denas and

the app:ooitate application of Disco\/ery - these aids are invaluable to VCur

,



preparetio;, gene!'ajiy and should be carefully considere, at aji stages during

your client's passage through the Legal System.

whet foilows is that you ritual ha\;e a detailed knowledge of Case Law,

I, agistation and the Practice and Procedures concerning Subpoenas,

Discovery and Notiees to Produee etc that require other parties or related

persons to the proceedings to produce documents or things for Your

inspection.

,
I

Yt}t! fin. 1st also master' the rules governing public Interest immunity and the

verbia, * 31'1<1 jest!CS employed b\/ those who file Affidavits and other

documents that appear at times to allege identical problems and disasters if

Gene!r! information is to be provided to you - again there is no substitute for

hard work in the mastery of detail.

V\/hen You are dealing with the cross-examination of Police Officers or the

issuing of Subpoenas to the Police Department you should refer constantly

until \, ou have mastered the detail to the relevant rules and guidelines

governing Police behaviour and the requirements of their office.

\All^en von issue Subpoenas you should try to disclose a legitimate forensic

,;.!FIFOse concerniric same and reference shot. ;16 be 1180 to at least tyro

sulk^jibs namely I; \/ Saba" its89\ is I\!SV/!}: i4- and RTA of New 8011th

At*!,>s v Co;?!;SIA & Ai;of (200?) 67^*S\/VLR 310

30th these cases wrt! be of assistance to \!0*; ;;t deemig \tit! such issues as to

whet a ICQitir, ,;IC; forensic PIi;', CSS is.

Eventinatio:\ of CG\'V', photographs. videos and written plans should also be

inspected to aide your prepai'ajior;.

,. \/':e\*, of relevai\t scenes in\, Gived in the case shouid be carried out and you

3.0<;!<I garner 33 innc!\ 1.70:maticri a:s 130ss;*Ie from careful sric! detailed

c*riferences with you!' client and aji potential witnesses



For my nat the use of a video I'ecorder for your own use to assist your

memory at ally View is sri extremely helpful tool particularly where me I'e is a

Ie*911'1y time spelt tie'bJ\, eer: the Commitai and Ti'iai.

V;/bet;keg to cross-examine at aji

Fir$::!x

:

\A1'GII then. once You are adequately prepared yot! 11/11 have to deede in
cons;.!itajion v*, ith the client and any other Lawyer involved in the case whether

it is really necessary to c!'o336xainine any witness in the case at all.

Obviously yo;.!;' preparation \wit render that decision all the more simple if you

are properly prepared

Many advocates do itch in my vievJ take the time and sometimes considerable

ef;tit in making meaningful and comprehensive Submissions to Magistrates

,ursuant to the provisions that flow froiri 3.91 of the Cn!ni'1761 Procedure Act

I986. Union!.!nate!y, there has been a piaetice that has arisen that such

Submissions \\, ill not flitd favour and that one shot!;ci "keep One's POWdei' diy'

:.!;, aji inc tilei.

~.. ,

{his ;:; a silly and Gangt:1'0t;s practice.

Most Magistrates it fully slid con:;>yenensiveiy taken IC the I'easons why a
ci'o33~exami, ;;ton o7 a witness is needed. v/ill if it is base. on a firm

f, Inn'sfi, ;: \:v!!I ;:e;, lit cross-exam;11sticr! at the \, onin, itei 8.0 in many

;;!stances \,/;!! CYSTi ;>37n\!t tile cross-<:xa;711.3ti*;\ ,I vi*11.13 wits!'a s;, cn cross-

ex, ;r;*!natto;; Is lie:;\~jitter; under the Cj;,;mai 1:':0ce, tile Act

*** * Quide v!, e!I ;Tieki;to Submissions in winr:g anti v!here there is no

agree;\, on{ wilt tits 3:0secuiio;:. the rele\lent 4/3se :. av\ should be referred to

jog*;the; \;\!!tit psi'*9:3*k; fluir!OSis. o1 iris relevant issues the:: ai'ise 1:1 iris Police



statements should be brought to the Magistrate's attention and in some

illstances where your client is riot prejudiced and in many eases that is

demonstrabiy the case. the Magistrate should be informed in basic terms what

your deferlee is. thus, providing the Court \/*, ith a more fu!some pieture of the

important issues that are going to be before the Court

Benefit can be had by the irispeetion of a second reading speech of the

government o'i the day when issues concerning a 3.9t Application vJere
troutiht before Parliament.

\

\J

it is \;our job to take the Me o1strate to all these ritettsrs - do riot assume that

they will 1<. 0v/ absolutely ever/thing about the Legislation end the Case Law

or that th^/ ,I'll riot weieome your assistance

140wever, you should explore fully with the Prosect;tor before such

submissions are required, the prospect of sri agreement

Such agreement is nlore readily entered into where you explain concisely and

fully the purpose of your proposed cross-examination.

Second;v

infoim the c!lent of the reasons why you are proposi!\* to ';eke a certain

c*u!'33 sit* In';Grin them " the consequences o1 '33/031;y allowing some

stateinsult b be a*;:\;tie. without cite!;er!ge

There are so r'sn\I variables as to wrist her \*\I snO, !Q CTCss-examine or riot

in at it ;;; I;Tip*331.1e to touch 31: aji in mis paper. surf!;;e to 33\! that the njore

you are prepared the easier tile choice of options will OS

C)!;* partict!!ar case \, rhi**; VIM be of ,;ssista!ice to von ;, '33/1, * with the limits

o1' Gross~e::aminat;o:1 and tile ria:sinete:s of cross~examir!at:on generally is R

, 1/6!relvjig9, ) 93 A*L;:t 79. 1:1 that case the High Court held that the limits of

*toss--examinatio;\ are riot susceptible of precise definition, for a connection



between a fact SIIcited by cross-examination aid a fact in issue may appear if

at aji crib! after .titer pieces of evidence are forthcoming. The COLI;t went on

to say there is no test of general Tele*/ance, \,/hich a iris; Judge is able to

30, Iy in deciding at the start of Gross-examination whether a particular

Question should i's 3110\\, ed. indeed some of the most effective cross-

examinatioiTs haje become by securing a '11/1;less' ascent to a 9,000sition of

seer;!nc: irrelevance.

.

A* in0;'o:19i\ understanding of this ease *!vil! be of considerable benefit to all

;;

c;'CSS-exairiir;SIS

^:;tv;e

it is *\<101:iai!c titst each o8:30;\ wit! nave a c!fiefsr;t stvie and presentat!on in

the \, Jay and manner that they cross-examine. Each person has a different
.. ..~

sounding \,, ice, dirte;Grit body language and appearance,

Thus, ;10 specific presentation covers 3111 you should never eve^ copy a

particular style of an\, other advocate experienced or otherwise unless you

feei quite coinfo;~tabie '01/10 so. Eve~: then you should try to evoi*/e your own

tech!IPut::;, \*,*icy; should eonioine \/ou; o, 361\rations of others, your

GOL;vat, aji. ;is with others and your owl perce, 110r; *; what is best jot' */ou.

\ !:e- :;;, piicat:on in CG;'tair; pi'inc;pies 31'3 appcs!te as general guides only:

a .*,\ jilti*'!bis or \!\!;;!s, er cut rati\er kee, Your \:o10e 1.19 at a ITiedium level

*,\ e\;*i'v, ,;;, incl;,;<:1, ;; trip {;curt Retorte; of s. **I'd ;, o1t;to;' can hear

tilt8:;y;

* ,* it. I have \/**r bee* stooped or hurls, ; 1:1 \/0u!' Sjisi ;{e~r; \;,!,:r head up

lacing the wits' $3 - if \,. t! itee, to 10.11 at an*; ,ajijcuiar CIOctinte!. t when

C;, 53-exa!Timing. pause and ask I:y we\/ o1 ",/cii!!d youI' I';o:10ur just

*:;1<10/7 i's for a 1770!i;sit?' and then fin, tvhat \;0. are looking for:



-. t
. if there is a rector;I in Court melt use it - t's height of the jesterF1 brings

documents to your eye Ievei and it allows reading of them witiist upright

and it also permits more structured freedom of the use of \, our hands and

It also provides a secure platform tor your papers vJhen they are

opened or' out to one side aid according to i'nany stooles on tile subject

presents a more authoritative acid dignified method of asking questions;
31\d

am*s

* \/\'!\*it \/0,231< questions use plain, concise, direct wores that a!'e capable

of readv understanding

^
,
,

This plainlv is riot always easy when dealing with expert witnesses. However,

preparation ,A, ill !, revide you v/ith considerable background and knowledge of

tile e>:pert's field or expertise

I~Oo manv advocates sillr;:. the hard and long readitg hours gaining essential

knowledge of ciVCIa! matte!'s partieuiarly in criminal cases of blood, booze,

bongs, banks, bruises and bullets.

Everyone, repeat e\!eryone can read up o:1 expert evidence ~ Once you are

prepared You <:3:3 IECuce mudt so calico expert ianc, uage to 1:13;, speech.

"... the 1.3tt/,/31 v, *,{e 1176 dejai/s down in 1171< of legal blue "

717^^t; s I*'init;/e, S;!$817, G;;!1st, L;her in 611 slop aj lionie ;, yin: You.

,;"'e$ '13/8/1. fretf*it!{ ,;;?* C*a, $5 I'll It"'te i. ? ;;';ei;; iodav

I;Ui tv;?at abO{!t 11te ,flier Son - Ih8 Clie IVhCfj* atVsy?

'Ib{i'!! have ;o ith, *317 Ins conse!?i to sell the bi: cf 18170'

I;;e v, ,;clot^;/ sly;inc^ if'; ;lei' Reef "Oh. do;71 ;/oil if, cie!3:6nd?

I 11:01!ght a 1,914^^'er ought to k!;0, \, - I dont If!?o14, ^\;bai to say -

You'!! jinve to CIO ,Infra;t him boss 10!' Fete;'is away. "

ati! :Tae ine jin!* b, \,' spoke up - sal~d lie we if?origi;i *, oil ithet, , he's done

SI\^?7,171!:-* in (r*!/Ibu;7} Gaol - ';,; s cot *'x lit, ', t* <10 "
\.



1/14;s in ,;;* c**innre;;Glis;\, e 11ash lie made 11 o15"' as c;ay the Inysteiv of

Peel~'s life ~ the man 71ho was air, By. "

EKGernt from "Tile I\tan who \/\'as Away" A. a Palerson t 895

I vividly i'e. all a now retired Forensic Patrologist referring regularly in

hcmicide Gases to tile victim's state being incompatible with life - Q Does that

rites!~I DOGto: that he vias dead'/ A if you *Ills!'! to pu't it in that form then I

we'llI say yes

,,
*

A further example of my point occurred in a famous eXchange betNeen VV D

Hog!{ing QC as he then was in a District Court trial where the following took

piaee:

HGSk;rig, QG

Souneers at this place are pretty Keen on giving troublemakers a bit ofQ. :

a hiding, aren't they?

?;is Hog;*aji

Please Iv;: Host(trig could You use the Queen's English?*.:

;-;*$*;;?g, Q*

\/\;!11: an Ii'o. 1c 21nd sarcastic toils

Q. is it Your *;actice to offa some form o7 pitysiea; chastisement to those

patrolts .\ tile 9513*;!3.1\tent v;it* engender if; \,,:; ;*eii, *s ,; personal

2.11*at'V"

*:* ;;****r

Can we *isese have that in langu;**e the witness litchi he. Is some(.*. :

: , I :., L-. , ..

*nan*e o1 1.0ritorei;sriQin, ? fits occupation is as I reca;! I\,; '10sking,

DOG!'rite;t riot Professor



;;*3,310, QC

A. 4.1right. V\/by do you go the knuckle \, Iher; you do VCtir nana?

A. nswer: I don't.

Haiti!\, the witness understood

Vile.

Ihe;e is F1. excuse for any cross-examiner to be I'easci'!abiy able to Gross-

exa, tit\,; a medical nestitioner about most aspects of basic anatomy. It

applies equally to a workinc knowledge of firearms, DNA* and related matters.

*
,

Hevi!10 the expert merely repeat his report tvfiee. once in Gillsf and once in

c;DSS-examiiiatior; is not competent cross-examination.

So did the July and I have no doubt so do

You should invest either in a shoji list of forensic books. or do\*/. lead material

fro!;t a cornp*!title machine and 1<eep it for future reference and annotate and

update it

Much benefit call be obtained vJhen using documents in cross-examination

and a coinpiete Lint^sister;ding of the rele\, ant pro\!1310r\s of the Evidence Act

CGI~ice:run, * doc!titlerIts so 6.43 44 and 45 is absolutely F1ecessa;\/ If sucn

cross-examination is to oe effective

I, !; should er;.*avo;.:;' to put your questions $0 plainly tl'!at even the most

;,*$<;i. i!'* I*ci~:11ica; mate;iai can OS \;ridersiOOd - 81\\!3\'s ask The expert to

ex, iai;I illi;\*s plainly eve;\ it it fita!\;es \Jou 3,038: to be obj!;$6

*,;1'1 approach in* \v!triess un:ess it is 60soiute;\, Flees $33r\!. ;\, any \If*triesses

anti the ;'esL!!t* of flui'fiefous studies have jour;d such approaches are

considered intr:;;*etc;. I i'srticL!jaily vinen Course! or Sol:oita:s are leaning

*\!e: i's \*;;mess ;**1:11:1\g to .13.0. s o0e*;filets 3. <; corrie in close physical

Contact Vat;I the Witness



if y*;: must spproscti. seei; termissior; grid deai \*!ith the relevant Questioning

as quick!v as possible and resume }, our position behind your Iecterr! and

remain the;'e unless it is absolutely necessary to approach again.

if tile vatness is trying to judge and give answers that could be deemed to be

unclear then ask him or her to agree or disagree with your repeating of what

mew *!a\, e said - Min's. Uh's and answers like maybe don't tielei a jot. Make

3.1'* VCt; Get clear and concise atsv, ers if at all possible.

I,

1.13te!'! \jet'y carefully to the 8:1swei's given and even where it is recorded make

sure that 11 it is in1901taiIt yeti make a note of whet it as been said c, r have

someone else make one for you.

Do not cross-examine for lengthy *eriods unless titere is some ;nabrial gain

;;t <1.1n* S*.

in, in ' YOUR e:'s Ten Gammandmer!ts

You should apply 1.1ing 'Ibunger's Ten Commandments of cross-examination

if at aji possible. They are as follows:

a Be bilef;

it if*a plain vvo:OS'

c As;; o. 1\' teed!, g questions'

, *s: grepa;e*-;

e !,!siCn care;; ;;Iv:

I *:*;*'I a;,;.!* '11/1ri \, I;tiesses:

* it*void i'e. eti;kiln:

it ;._13nit witnesses explanations'

I 1.1r;, 1< tines110.1r;g: anti

; 33\, e the main point for your closing address.

,

,

It\11 these i, *;:;ts ite\/** \!aji*it; art* r's;* b;,, ,:car:\*,! to 3:1 I, ;. ist;. allai\ setting.

One addition that is c;, ciai to cood fair and appropriate cross-examination is



to !. rodeistai. * anti a!>o1\/ me is gala;ve requirements relevant to cross-

examination and the New South 1,131es ear Association Rules that are

applicable.

\', if cant\ct and should not embark upon questioning witnesses alleging

impropriety or .tendscity unless you he\, e instructions prate lady in writing

from the client or your Solicitor

11

*i', u must 30p!y the Legislative 3:1e; Procedure and Rules of the Bar Council

strictly and vJi11:0ut exception.

Cross-examination in many cases vJill bring you into disfavour with some

parties to litigation simply because yeti act for someone vino ites been

charged with a c;'!mina one!Ice or is the so-called "ene!}71' in a civil or family

13\;* dispute. ~;c* perform \/our task sometimes requires both Gol. Irage and

commitment. However. that does not encompass \,, ou being merely a cipher

or eonduit for anything and everything the client wishes to be said in cross-

exaiTiii13tion

Scrupulous attention to the Bar Rules will guide you. Should yot; feel that You

may be e;*tenn, u;\chartered v{aters ask for guidance fro:\'; senior members of

tile it rolessior; or 1:14eed Bar Councillors themselves

Sorts:tries 1.6 e;;,", Fiate Get;;s* is to with tit'a\^arei' titan be placed in the

i's;it*Us POS;tic, of henc Guilty " Orcfessioi:a misconductI ~.~,, I "'~ '

ity *** geme tit;kg::* IT Your instrt;ctions are to cross--examine a \!vimess and the

*;jestic*s 37e in accordance \\Air! your client s iris:;ucii**s grid t's\/ comply

vtv!I the 33: ;;.!.!iss grid the legislative ;equire;tieriis ., r, \! should ask such

**CSti, .s partict. ;;3:1\.! cites going to honesty with directness and clarity and

V/ith an a, prop;;ate Torth;19:1tCSSS

. !;;eie I'd$ inn?*s ;hat he 3:19:0hed bu; main!;., ;ie to^d the in jib. T{78t is

I ;:,;*in, . I lie\,*. I ,;sei; anybodv bu: lied o:7e finre or 31'10i!Tel with ont it was



Auni Pony {;!' Ihe widow

I v!sin

,

it can;toi be denied by those properly familiar with Court proceedings that

mai'I\^Nit!esses 10; both $10ss exaggerate their svi, slice 3:10 Fecalany do not

toil the vincie truth and nothing but the truth

" The Adventures of HUGkieber, / F1i~!n - Mark

:\
\.

Regi'distily a, 'e, ; some professional witnesses like Police sometimes

exaggerate or minimise their evidence. I;'I my opinion the sta;'ICa, * o1 Police

e*,'i'snce these days is inlineasurabiy more honest and of more assistance to

the Courts than in past decades.

indeed as jetetit!\! as the '! 980's Police would titer! kito\*/incly mislead the

Court to tile point \*/*!e;e false confessions \\, e:e so well known that they were

regarded with a macebre humour.

,

Times change ~ You should not assume that any witness will It at tell the truth

but. ^ou shot. lid be sufficiently pie;;aged well in advance because I/OLi would

he\/c already been orc\,;ded \*!;tit their StateInerts or Auldav!is giving you the

sowtv to conc:seiy indicate 70.1 client s stance in c:CSS-exa;;'linetioi\.

"!_e; !;;e s, 33n :, you nonesih/. tai7ki*. open lies;\*ediy. \, ou a;e a lief'.' Le

.;_!c Tit, to JSA* Seatta, { of State Halty Kisse:\ger Paris Peace jail\s 1972.

I*. ise to CIOba!;sin

;~',';,; ;! 1:1\ it*'\{\;;,; j *;. f

\'v'!leie y*;! 41*if* I**iruc;joltg that a v\:;mess is ;vi;;g You silo*1<; cross-examine

tiret witness pia;, Iy sc that in faintess to you:' client silo tile witness everyone

tiltd*:313;t's \/.!. ir '03/1iO;:.



That is to be n'Iuch pi'efe:red to the approach at not putting the allegation

,ii'eati\, and uriair;biouously and addressing on the ooint in your address when

the v/liness Is absent

I\11.1her 213p:o3.11. vthict: can sometimes be interpreted as being unfair, is

I'd lied!y dealing vJith such issues v{ith other witnesses \\, ithoui its ving put the

1,311;::s sq!.;are Iy to the \, litness that you clamt has been 9:1iity of telling

:,;ittruths.

13

~!~he appr, ac!\ suggested of directly end uriam*19.0usiy of putting your

inst!\;aliens allows the citiestioi\ to be put Grid answered and does not permit

the suggestion that you have pursued a dishonourabie GOUTSe of suggesting

grave matters behind a person's back. If You are not able to handle the

difficult tinIes that such OGOasio. s present, titan foci'e is air/ays conveyer^cing

and mediation. inc areas that apparently are still available 10r the Lise of legal

skills.

what should never be done is to introduee. particularly \Arith Police witnesses

privately ite!d vievJs of a political nature that in effect seek to hold responsible

iris Police if;jeer often low!\/ in rank for the eonduct of the government of the

,av. Sinvital*y, tinVate vie\I'S concerning 36 Kuai preferences, 1'3Ciai 001iCieS,

tit*; ;'o1* of *VC, !sri SIC should 06 jet to other forums unless of course, they

nave a rei*\, an CG to inc ease ano vour client s litsirt;ctioiis

A itef;_!: i's;,;rider o1 the duties or Counsel is contained ;;'; , \/ AteFaddei7

;'! 976'; ', t. ; *Z Criminal Appeal Reports t 87

*1'1\;; ::*;;u!* resist the 'is illptatiori of const8n;!\; re, *1,111g witnesses to 91ve a

'ies C, ;;, 2.5\!\'a;'

IF, F1, .: regular cit:ends: at CGu;'t will *uick;\/ realise inst fitcst La***-, ers who are

themselves constitutionaly incapable of answering any questions \,/ith a yes
,I' ;!, a'e 31wa\/s eerierI'mc; of witnesses that met shoui. co so

, ,, ,



A. more 35.3;:iie approacri I; you *//ant to get c!ear and uria;ribigt;GLIS answers

i. o Your questions is to ask such witnesses the following questions:

Q His ticn, u!' {;r Her i-;. not;I', as the case ray be. Goes riot 3110v! unfairness

11'; this C;CLI:'I

. Did yeti he a: my question?

Q Did You understand it?

Q i. e. will You please answer' it so that we Can understand your position

o12i, \Iy I

14

This will result almost inevitably in the Judge rendering vJhet assistance they

Gen it the witness does riot co-operate and you \\, ill general;\fjeceive a fairly

plain an SWG^ to your question.

*3,9930;;s wareis

A* thorough understanding of the ruling Blow!?e \, Dunf} (1893) 6 R. 67.

Considerable benefit can be gained by referring to the speech In Browne v

Uu/;!; of I__0;'d Ha!shuiy

At' to!tit; ; nave atweirs tmde;$100c; illat ir .DC; inert to in}, 8801i a wi'mess

,,{: c:re boil, ,. ,vhi!st 17e is 1:7 the box to g, lye bibi an OPPo;it!nity of making
~ ' " ,'.; L, ' '. * " J"'

a;;I s. \'13/7a;;o:1 1.14*GII 13 open {o atin. ' and, as if sea'ITS to me. in at is not only

a ill;c. {)i~ ;?;o:6 $310!I*! in*c*CS in me o. 17duct *,' a case, ,ui is essential to Tail'

pi, \, ajid jail~ de. ching Un, I I*3 Whiless.

~ .. ....

.,*!, e;jines lei;*,*o. 6 Ile\, t; '33/1 !i?ade upon excess!vs cross^exa*';!nation of

tilti;6338;, a, , ;i ,63 ,e6;; '01/11};8111*d of as unc{;e. ' bu: it 5331/7S iC; file that a

,11.53~*yam!;!sit;;; or a if, ,!mess 14,171ch errs in the diit;odori of excess in^, be

13^' moil* fair to 11nii !heri to leave him without cross-exam;'61/01T, and

Rife!I^;'er, ;s b 3,998s: that lie is 1701 e witness of flatii. ... Of course I do not

*!e;;}.' ;of' a mon;gilt :!;ai liteit? are e. ases 1:7 IF\Ihio;, gnat nonce lies been eo

<:1*7170;it' a!;d if*I!?/sialiabfy/ Given airc! ills Fom; 4,017 v, fob ;?e is Impeaoh, d



3:7, i, to be 117;peached is so '78/7/16st the I I: is 170t necessary to ,vaste nine in

putinig q{!estio;is to him tipon It. "

VCI! shouid i's aware of other' following cases in respeet or the

3.0\Einentione(:i rule, namely E/!is v V, /;sjisen, ' 018trib{ Hospital (i989) I7

itsV\'LR page 553' PIEcision Plastics Ply Ltd v Demir (I 975) I 32 CLR 362

ale G/O V Foot jigs0) I2 *A, /R 455 *, vhe;'e Ki;b\/ was titen the ;'?esident of

the Court of Appeal said at page 457:

13

"Vini*;e me I'dIt/ lies made plain in its case the contention which it raises

3981':?si i's oihei' party. I do riot eonskie!' fiat the rule in 8101^is v Dulln

Ieq!fires a ie!no's recapi{'uiatior; of the case and a presentation o1 that version

if ! refms dulli?q cross-examination so 10/19 as the ve/skill of 117e party being

conte!?ded to;' Is Suffic!e!?;/}I pia!n "

This is important to bear in mind and it is inappropriate cross-examination to

!, edaniica!Iy put to witnesses nTatters ti, at are either not of any importance or

in significant dispute.

Finally, one other caution aty rule is never ask a qt!estiori to which you do not

trio\*/ tit answer tin!333 the answer will riot hurt you or hurt ., our case or you

a;'e indrie;'aji to it. ;~;0\,:ever. the strict application of sueh a rule should not

be blipdi\/ followe* for in committai proceedings it is so;*atjines of

coils!*erode a^vantace: to ask citieslions CT tuftness*s even if you do not

*;;,\*, tile- a**wei~ tic them so that a more complete plot;xi'e o1 tie case is

available to \Jou. indeed, even in the trial situation inariy important points

11*\;e: been I'ii:;** \in\ere cross-exaltiriers do r:*t jinc111 ;'ite 8.3\41ej to a

C;. e*;ion *, I have *lade a decision to proceed any/Vet/ bee3uSe SUGit answers

\him fi**,** ;10 Jan tan!;\g effect.

*X*a;';e;;CS win \!ICtate \,\, hell and if 31.1ct! a course Sho;.;Id be taken and it is not

soilieii'ling to be Cone if you are faint-hearted.



Never try to improve on a favourable answer - put simply if you sueceed in

getting favourable answers do not keep on going blithe!y in the hope the

situation will get even better - either nlove on to another topic or conclude

your Gross-examination oil the basis that further questioning will only result in

making the matter worse

I hope this has been of assistanee to yoLi and that yo!J continue to enjoy the

art of cross-examination

16

winston Terracini SC

A1a!'ch 2047
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